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To: The Commission

REPLY COMMENTS OF ORBCOMM LLC

ORBCOMM LLC (“ORBCOMM”), by its undersigned counsel, hereby submits its reply
comments in the above-captioned proceeding (the “Rulemaking”). As the owner and operator of
the ORBCOMM non-voice non-geostationary mobile satellite service (“NVNG MSS”) system,
ORBCOMM has a vested interest in the outcome of the Rulemaking. As discussed below,
ORBCOMM cannot support the proposed shift to a system of ‘first-come, first-served’
adjudication for satellite applicants.

ORBCOMM applauds the Commission’s efforts to update and streamline its satellite
licensing Rules and policies. The removal of regulatory impediments to free-market competition
in the satellite services sector is undisputedly a worthy policy priority. Not surprisingly, the
record developed thus far in the Rulemaking clearly demonstrates broad support for these
initiatives. It is equally unremarkable that the principal area of contention among parties to the
Rulemaking emanates from the Commission’s proposed implementation of a ‘first-come, first-

served’ approach to the adjudication of satellite authorization applications. After carefully
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weighing these proposals and the input of the parties to the Rulemaking, ORBCOMM has
concluded that the inevitable negative consequences far outweigh any possible benefit that might
derive from this drastic proposed alteration of Commission procedures.

The noble motivation to expedite the satellite licensing process and reduce anti-
competitive abuses of process cannot be disputed. Unfortunately, the principal underlying
assumptions relating to the benefits that purportedly might be derived from the major policy shift
proposed in the Rulemaking are fatally flawed.

Let us first assume, arguendo, that the highly suspect legal rationale for eliminating the
ability to file a competing mutually exclusive application could actually be reconciled with the
provisions of Section 309 of the Communications Act of 1934 (as amended) (the “Act”) and the
long line of inapposite case law emanating from the Supreme Court’s decision in Ashbacker
Radio Corp. v. F CC." This leap of faith still leaves the statutory procedural right of interested
third parties, unambiguously afforded by Section 309 of the Act, to petition to deny an
application for frequency authorization.

The indisputable statutory right to petition to deny, and the due process rights afforded
thereby, are virtually indistinguishable from the procedural rights presently afforded to an
applicant filing a so-called ‘blocking’ application. The only discernable difference between
these two approaches is that a mutually exclusive applicant is presently afforded simultaneous
and equal adjudication rights for its own authorization proposal. From a timing and procedural
efficiency standpoint, it is virtually impossible to imagine that the disposition of petitions to
deny under the proposed ‘first-come, first-served’ approach could be accomplished any more
rapidly by the Commission than the disposition of competing mutually exclusive applications.

To the contrary, the possibilities of compromise and accommodation among similarly

situated applicants inherent to the existing ‘processing round’ system, however cumbersome it

" Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945).
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may or may not be, would not be present under the proposed new single applicant processing
approach. The only possible outcome for a ‘first-come, first-served’ approach, absent the
accompanying adoption of rigid orbit/spectrum allotment planning or some other form of
Commission intervention in frequency planning for individual systems (approaches that
ORBCOMM views as wholly contrary to the commendable free-market policies long-espoused
by the Commission), is a grant or denial of the single application. Moreover, if an application
were actually ever granted under this proposed new approach, the next applicant in line for the
same range of spectrum would inevitably be subject to the ‘first-in-time’ protection claim of the
incumbent licensee (along with various other anti-competitive behaviors that could be exercised
by a monopoly incumbent). Although these prospects may appear attractive to some, at best,
ORBCOMM views this as a grim alternative to the existing process.

Of equal or greater concern is the real potential for abuse of the proposed ‘first-come,
first-served’ process by unscrupulous speculators and by incumbents trying to foreclose
competitive entry by other operators seeking to utilize spectrum in other frequency bands. It
appears clear that it may never be possible to completely eliminate these types of tactics under a
processing round system. Regardless, the exclusive nature of the rights that would be obtained
through proposed ‘first-come, first-served’ approach would only serve to up the ante, and thus
greatly encourage rather than foreclose egregious anti-competitive behavior. This, in turn,
would only lead to more contention, more process, and more administrative delay. ORBCOMM
cannot envisage any viable regime of accompanying safeguards that would foreclose such
behavior or avoid the inevitable administrative quagmire — the stakes would simply be too high.
The best way to limit speculation and anti-competitive abuse is to continue to provide all comers
with a measured simultaneous equal footing in the adjudicative process.

For all of the above-stated reasons, ORBCOMM is opposed to adoption of a ‘first-come,

first-served’ adjudication procedure for satellite applicants. By no means, however, should
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ORBCOMM’s position be interpreted as an endorsement for maintaining the status quo. The
existing ‘processing round’ approach could be enhanced if the Commission could place a
heightened emphasis on eliminating processing backlogs and other procedural delays that are
under its control. Among other things, expanding the International Bureau’s roster of legal and
technical staff could go a long way towards accomplishing this goal. Of course, ORBCOMM is
the first to realize that this is no easy matter to resolve. There is an inherent conflict between
speed of action and maintaining the requisite level of due process in any administrative law
situation.

Nevertheless, even with its flaws, the current system of adjudicating processing rounds of
satellite applicants is by far superior to any other conceivable approach. Accordingly,
ORBCOMM must oppose the proposed shift to a ‘first-come, first-served’ method of

adjudicating satellite applications.
Respectfully submitted,

ORBCOMM LLC

IS/

Walter H. Sonnenfeldt

WALTER SONNENFELDT & ASSOCIATES
14732 Jaystone Drive

Silver Spring, Maryland 20905

(301) 384 — 5699

Its Attorney

July 2, 2002
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CERTIFICATE OF SERVICE
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ASSOCIATES, hereby certify that on the 2 day of July, 2002, true and correct copies of the
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